1 O.A. No. 943 of 2022

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No. 943 of 2022 (S.B.)

Israil Shah Raheman Shah,

aged about 57 years, occupation service,
R/o Pundlik Baba Nagar,

Tower Line, Amravati,

Applicant.
Versus

1. State of Maharashtra,
Ministry of Home affairs,
through its Secretary, Mantralaya, Mumbai.

2. Commissioner of police,
Amravati City, Tahsil and district Amravati.

3. Assistant police Commissioner (Administration),
Amravati City.

4. Office Superintendent,
Police Commissioner, Police Commissioner Office,

Amravati.
Respondents.
Shri S.R. Charpe, Advocate for the applicant.
Shri S.A. Sainis, learned P.O. for respondents.
Coram :- Hon’ble Shri Justice M.G. Giratkar,
Vice Chairman.
Date of Reserving for Judgment : 9™ January,2024.

Date of Pronouncement of Judgment : 24™ January,2024.
JUDGMENT

(Delivered on this 24™ day of January,2024)

Heard Shri S.R. Charpe, learned counsel for the applicant

and Shri S.A.Sainis, learned P.O. for the respondents.

2. The case of the applicant in short is as under —
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The applicant is an employee of respondents. He was
appointed as a Police Hawaldar on 01/03/1993. On 10/12/2019, the
applicant suffered a major paralysis stroke, as a result the applicant
was required to hospitalize, since then he is under constant medical
treatment. On account of health condition, the applicant has not been
fit to discharge his duties. He was on medical leave. He was under the
treatment of Dr. G.M. Taori, Central Institute of Medical Sciences,
Nagpur. The applicant thereafter was under the treatment of Zenith
Hospital, Amravati. As per the Certificates issued by the Doctors, the
applicant was not fit to discharge his duties. The respondents have
granted leave. The respondents have directed the applicant to remain
present before the Medical Board on 11/01/2023. The applicant had
appeared before the Medical Board on 11/01/2023. After examination
by the Medical Board, he was declared unfit for duties for a period of
six months and directed for re-examination after six months. The
applicant was again examined by the Medical Board on 27/06/2023.
As per the opinion of Medical Board, the applicant is permanently unfit

for duty.

3. It is submitted that during the pendency of the present
application, the applicant has been rendered permanently unfit for
duty. The applicant is permanently unfit for duty declared by the

Medical Board. The case of the applicant is liable to be considered in
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accordance with the provisions of the Rights of Persons with
Disabilities Act, 2016 so also in accordance with the G.R. dated
22/08/2005 issued by the Government of Maharashtra by which the
family members of the applicant is entitled to be considered for
appointment on compassionate ground. It is submitted that as per the
Government G.R. dated 22/08/2005, the family members of the
employee, who is rendered permanently disabled on account of
paralysis stroke etc.-----, are entitled to be considered for appointment
on compassionate ground. Since the applicant has been rendered
permanently unfit for duties, therefore, the applicant is squarely
eligible for being considered in the light of the provisions of G.R. dated
22/08/2005 and also in the light of the Rights of Persons with

Disabilities Act, 2016.

4, It is submitted that the son of applicant namely Saqgeeb
Raza Shah Israil Shaha at present is of 20 years of age and has
studied upto 12" Standard and is also pursuing further education. He
has also secured Government MS-CIT Certificate course. It is
submitted that applicant's son can very well be considered for
appointment on compassionate ground by the respondents in the light

of the Government G.R. dated 22/08/2005.

5. It is submitted that the respondents have paid salary till

January,2022, but as per orders/ communications dated 11/02/2022
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and 28/02/2022 the salary of the applicant is stopped. Hence, the

applicant approached to this Tribunal for the following reliefs.

“(6) (a) Quash and set aside the order dated 11/02/19 (Annxure A-3) issued
by the respondent no. 3 so also the communication/correspondence
28/02/22 (Annexure A-5) issued by the respondent no. 4.

(b) Direct the respondents to forthwith restore and release the salary of the
applicants from the month of February 2022 and onwards and to continue

to pay the same in accordance with law.

(c) Grant any other relief as may be considered fit and proper in the facts

and circumstances of the case.

(cc) direct the respondents to consider the claim at the behest of the family
members of the applicant particularly the son of the applicant, for
appointment on compassionate ground, in terms of the government
resolution dated 22/08/2005 and grant compassionate appointment

accordingly.

(7) (a) stay the effect and operation of the order/Communication dated
11/02/2022 (Annexure A-3) so also communication/correspondence dated
28/02/2022 and thereby by interim order direct the respondents to forthwith
release of reqular salary of the applicant from the month of February, 2022

and onwards until further orders of this Hon'ble Tribunal.

(b) Grant ex-parte ad-interim relief in terms of prayer clause a.”

6. The O.A. is strongly opposed by the respondents. It is
submitted by respondent no.2 that the applicant is not fit for duty. As
per rules, he was paid salary. Now there is no any leave balance. In
addition to the balance leave, the respondents have grated extra

ordinary leave as per the Maharashtra Civil Services (Leave) Rules.
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As per the order dated 28/02/2022, the salary of applicant is stopped
from the month of February,2022. There is no illegality on the part of
respondents. Hence, the O.A. is liable to be dismissed.

7. During the course of submission, learned counsel for the
applicant Shri S.R. Charpe has pointed out Section 20 of the Rights of
Persons with Disabilities Act,2016 (49 of 2016). He has pointed out

the decision of M.A.T., Bench at Nagpur in O.A.N0.501/2017.

8. The respondents have not followed the procedure given in
Section 47 / Section 20 of the Rights of Persons with Disabilities
Act,2016 (Equal Opportunities, Protection of Rights and Full

Participation, Act,1995).

9. As per Section 47 of the Act, there should not be any
discrimination in Government employments. This section specifically
says that no establishment shall dispense with, or reduce in rank, an
employee who acquires a disability during his service. Provided that, if
an employee, after acquiring disability, is not suitable for the post, he
was holding, could be shifted to some other post with the same pay
scale and service benefits. Provided further that if it is not possible to
adjust the employee against any post, he may be kept on
supernumerary post until a suitable post is available or he attains the

age of superannuation whichever is earlier
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10. There is no dispute that the respondents have not
provided any suitable employment after acquiring the disability by the
applicant and, therefore, the applicant is entitled to get the salary of
the period till his retirement. The age of applicant shown in the O.A.
appears 57 years in the year 2022. The age of superannuation of
Police Constable / Head Constable, etc., is 58 years. The applicant
must have or about to retire in the year 2023. This Tribunal in
0.A.No0.501/2017 with connected O.A., has observed as under —

“In support of aforesaid contentions the respondents have placed
Annexures R-1 to R-4 on record.
To assail the orders dated 01.07.2013 (Annexure A-2) 16.12.2013 (Annexure
A-5) and 26.08.2015 (Annexure A-6) the applicants have relied on Section 47
of the Persons with Disabilities (Equal Opportunities, Protection of Rights
and Full Participation ) Act, 1995.
[t reads as under-
“47.Non-discrimination in Government
employments.-(1) No establishment shall dispense
with, or reduce in rank, an employee who acquires

a disability during his service:

Provided that, if an employee, after acquiring
disability, is not suitable for the post he was
holding, could be shifted to some other post with

the same pay scale and service benefits:

Provided further that if it is not possible to adjust
the employee against any post, he may be kept on

a supernumerary post until a suitable post is
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available or he attains the age of superannuation,

whichever is earlier.

(2) No promotion shall be denied to a person

merely on the ground of disability:

Provided that the appropriate Government may,
having regard to the type of work carried on in
any establishment, by notification and subject to
such conditions, if any, as may be specified in such
notification, exempt any establishment from the

provisions of this section.

To support this submissions reliance is placed on Uttarakhand State
Co-operative Federation Ltd. Vs. Shiv Kumar Sharma and another
(Judgment of Uttarakhand High Court delivered on 27.09.2018 in Special
Appeal No0.672/2018.) In this case it is held-

13. In view of the language used in Section 47 of the
Act, no employer, who falls within the definition of
‘establishment’ can dispense with services of an
employee, who acquires disability during employment,
notwithstanding any provision to the contrary
contained in the Service Rules. Service Rules are in the
nature of subordinate legislation, which cannot
override provisions of Parliamentary Legislation.
Moreover, Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full
Participation ) Act, 1995 is a beneficial legislation which
requires a liberal interpretation to give effect to the
legislative intent as held by Hon’ble Supreme Court in
the case of Kunal Singh Vs. Union of India reported in

(2003) 4 SCC 526.
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In reply, it was submitted by the learned P.O., Shri V.A.Kulkarni that it
was the deceased himself who had applied for retirement, he accepted the
impugned orders without demur and hence an inference of waiver will have to
be drawn which would non-suit the applicants. To counter this submission
learned Advocate for the applicants submitted that the deceased was left with
no alternative because of his physical condition and under such circumstances
it would not be permissible to draw an inference of waiver. To support this
submission reliance is placed on the following observations in paras 9 and 10
of Shiv Kumar Sharma (Supra)-

9. Section 47 of the aforesaid Act is in the nature of
guarantee to an employee, who acquires physical disability
while in service. Since respondent no.1 acquired disability
during service, therefore, he is protected by Section 47 of the
Act. Merely, because he gave option for voluntary retirement
pursuant to the circular issued by Managing Director, it
cannot be said that he waived his rights available under
Section 47 (i) of the Act. For a waiver of legally enforceable
right earned by employee, same should be clear and
unequivocal, conscious and with full knowledge of
consequences, as held by Hon’ble Supreme Court in the case of
Shashikala Devi Vs. Central Bank of India reported in (2014)
16 SCC 260.

10. From Annexure-9 to the Writ Petition, it is apparent that
respondent no.1 was not able to perform his duties. He had
given option for voluntary retirement due to his physical
disability. Thus, he was not aware of the rights available to
him under law, therefore, the condition necessary for waiver
of right is not present in the instant case. Since the option
given by the respondent no.1 was not unqualified, therefore, it
was never accepted. In such view of the matter, the

submission made on behalf of the appellant that respondent
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no.1 was not entitled to protection of Section 47 of the Act,

cannot be sustained in the eyes of law.

The applicants have further relied on “C.Edwin JoshuaVs.The State
Transport Corporation (Madurai) Ltd.”(Judgment dated 11.01.2018

delivered by Madurai Bench of Madras High Court in Writ Petition No.8248 of
2014 with W.M.P. (MD) No0.15747 of 2017.) In this case it is held-

3. The stand of the respondent cannot be appreciated.
There is no question or waiver or estoppel in these cases.
When Section 47 (1) of the Persons with Disabilities (Equal
Opportunities, Protection of Rights and Full Participation )
Act, 1995, gives a statutory protection to the disabled
employee, the same will have to be adhered to in letter and
spirit. The impugned order is violative of the said statutory

provision.

Reliance may also be placed on “Kunal Singh Vs. Union of India and
Another 2003 SCC (L & S) 482". Wherein it is held-

Merely because under Rule 38 of CCS Pension
Rules, 1972, the appellant got invalidity pension is no
ground to deny the protection, mandatorily made
available to the appellant under Section 47 of the Act.
Once it is held that the appellant has acquired disability
during his service and if found not suitable for the post
he was holding, he could be shifted to some other post
with same pay scale and service benefits ; if it was not
possible to adjust him against any post, he could be kept
on a supernumerary post until a suitable post was
available or he attains the age of superannuation,
whichever is earlier. It appears no such efforts were
made by the respondents. They have proceeded to hold

that he was permanently incapacitated to continue in
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service without considering the effect of the other

provisions of Section 47 of the Act.

Undisputed facts have been narrated above. By applying Section 47 of
the Act to these facts it can be concluded that none of the impugned orders can
be sustained and declaration deserves to be granted that the deceased would
deem to have retired on superannuation and therefore entitled to all benefits

flowing therefrom.

8. Additional facts of 0.A.N0.805/2019-

On 20.03.2015 applicant no.3 submitted an application for appointment
on compassionate ground. This application was turned down by

communication dated 4.4.2015 (Annexure A-9) which reads as under-

T :-3mucEn fGemna sea P ewtsn/ Fweraiea  fetena
CICTIRC CASIEIC G
sft. faenat IgEn AR, I Ramtienr, sEad.
igat ;- 3men fstis R0/3 /2098 @ 3G
IRFa I fawifea scea U wofawra A @, nuw fKstis
R0/3/2098 A 3R Wettwt fGemona 3 v R /Fwemrkea femena
Ateedt HeswEEa 3t6t AR DA 3NB.
AGR 36t YRt 3MUUNA BT AQ &Y, AFRIE, LA, ATHGT UL [detwt,
oIt fetdtr paies 3wBUl/9008/9.35.89 /008316, Reid 2/¢/008 A TE HA S
A BHAR! BB, TTEA Ehal T A AAHIE HIRAA A T5a1 Sl fo1gedt
FCARA AT HEAeT e % d S Aefet TeTaR Frgeret T Adetd g8 B0 et 32.
AEB MU Vet femena s HoE aien /fwetea fGemwna At
fHewIEEa ettt fEidt 3EEa Bvwna Aa 3g.
A1, Wet A 3teflates Al AIAat.
Relevant portion of G.R. dated 22.08.2005 (Annexure A-10) is as under -
. IR IEHW ACER AR JhCd Rdid HEeHaAmt
JERON AR 31122 Fetia steaen Retwmega wwoad Aa 3ugd :-
(9) 9 ‘@’ a ‘S’ AfA BAAR! HHAGI, UTEA bar U=
AHB IS BEFA 3R 555 Sl Bt TNEARH AR FRRIiat
e ‘%’ q ‘3’ Aeflet e Forgadt Qv Hacd I8 HAA A 3@, AYS
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B Add 3 dien fdord = 9 ‘B’ a ‘8 T BAA-TAE TR
BT 3EH PR e Ak

This ground of rejection of application for appointment on

compassionate ground no longer survives in view of the judgment dated
07.08.2017 passed by the Principal Bench of this Tribunal in
0.A.N0.1006/2015. I have already quoted operative part of the judgment
whereby aforequoted Clause of G.R. dated 22.08.2005 has been quashed and
set aside. Consequently, communication dated 04.04.2015 (Annexure A-9)

cannot be sustained.
9. The upshot of the foregoing discussion is this.

All three impugned orders in 0.A.No0.501/2017 are required to be
quashed and set aside and declaratory relief that the deceased would deem to
have retired on superannuation will have to be granted with all consequential
benefits. So far as 0.A.No.805/2019 is concerned, the surviving reliefs in
prayer Clauses aa and b deserve to be granted since the impediment posed by
the relevant Clause of G.R. 22.8.2005 no longer remains in view of the
determination made by the Principal Bench in 0.A.No0.1006/2015. Prayer

Clauses aa and b in this O.A. read as under.

aa) quash and set aside, the order dated 04/04/2015
(Annexure A-9) issued by the respondent.

b) Direct the respondents to consider the claim of the
applicant no.2 & 3 for appointment of either of them, on
compassionate ground, on an appropriate suitable, post
with them in accordance with their eligibility and
suitability as per educational and other qualifications in

accordance with law.

It was argued by Advocate Shri S.R.Charpe for the applicants that the
applicants would be entitled to the reliefs claimed in both the O.As. In support
of this submission reliance is placed on the judgment dated 17.03.2022 in Writ
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Petition No.432 of 2021 of the Hon’ble Bombay High Court (Nagpur Bench). In
this case it is held, by relying on Kunal Singh (Supra)-

In other words, it has been held that the protection of
pay, rank and other such status under Section 47 of the
aforesaid Act is available, notwithstanding any other benefit
that a person may be entitled to who has suffered disability

during the course of his service.

It was submitted that in light of relevant facts the applicants would be
entitled to the reliefs claimed in both the 0.As. viz. those based on Section 47
of the Act and that of an appointment on compassionate ground. This

submission cannot be accepted.

Simultaneous grant of reliefs claimed in both the 0.As. would obviously
lead to an incongruity. Once it is held that the deceased would deem to have
retired on superannuation with all the attendant benefits, question of granting
relief of appointment on compassionate ground to his dependant would not

arise.

In such a situation the Principal Bench, in 0.A.No0.1006 of 2015 gave a
choice to elect only one set of such reliefs. Same course will have to be
adopted in these cases too. Hence, the order.

ORDER

The impugned orders in 0.A.N0.501/2017 dated 1.7.2013, 16.12.2013
and 26.8.2015 (Annexures A-2, A-5 & A-6, respectively) are quashed and set
aside and it is declared that deceased Ramkrishana More would deem to have

retired on superannuation and entitled to all consequential benefits.

Order dated 04.04.2015 (Annexure A-9) in 0.A.N0.805/2019 is quashed

and set aside and the O.A. is allowed in terms of prayer Clauses aa and b.

The applicants will have to elect any one set of reliefs granted as above

in these 0.As., and not both.
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On receipt of representation from the applicants communicating the
option which they desire to exercise, the respondents shall act upon the same

and take it to its logical conclusion within three months therefrom.
The 0.As. are allowed in the aforesaid terms with no order as to costs.”

11. In the present O.A., the applicant is seeking two reliefs.
For direction to the respondents to release his salary from the month
of February,2022 and onwards and to continue to pay the same. The
applicant is also seeking 2™ relief for direction to the respondents to
consider the claim at the behest of the family members of the
applicant particularly son of the applicant for appointment on
compassionate ground in terms of the G.R. dated 22/08/2005 and

grant compassionate appointment.

12. As per the Judgment of the M.A.T., Principal Bench at
Mumbai and also the Judgment of this Tribunal cited supra, the
applicant will have to elect any one set of relief and not more than one
relief. Therefore, the following order is passed -

ORDER

(i) The O.A. is allowed.

(ii) The order dated 11/02/2022 and communication dated 28/02/2022

are hereby quashed and set aside.

(iii) The respondents are directed to provide the suitable post to the

applicant as per Section 47 of the Persons with Disabilities (Equal
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Opportunities, Protection of Rights and Full Participation) Act,1996,

Rights of Persons with Disabilities Act (49 of 2016), Section 20.

(iv) The respondents are directed to pay the salary of the applicant

from the month of February,2022, till his superannuation.

Dated :- 24/01/2024. (Justice M.G. Giratkar)

Vice Chairman.
dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of P.A. : D.N. Kadam

Court Name : Court of Hon’ble Vice Chairman.

Judgment signed on : 24/01/2024.



